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DESCRIPTION OF DECISION 
 

The Court found that the suicide of an employee that ultimately led to the death of the 

Plaintiff’s decedent was outside the scope of employment for the purposes of establishing a 

claim for vicarious liability against the employee’s former employer.  Suicide is an act not meant 

to serve the employer nor was it an intentional act leveled against plaintiff’s decedent.  Suicide 

by an employee is not a forseeable act chargeable to an employer.  There is no duty to prevent an 

unforseeable act, hence, the court properly granted Defendant Lifepath’s Motion for Summary 

Judgment. 

 
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL ACTION - LAW 

 

 

HARRY J. LOVELESS and MILDRED   )  NO.  C0048CV2000001112 

LOVELESS, Individually and as Administrators of  ) 

THE ESTATE OF KEVIN G. LOVELESS, Deceased  ) 

 ) 

Plaintiffs,   ) 

 ) 

vs.      ) 

 ) 

LIFEPATH, INC., and WARREN STEWART  ) 

TAYLOR, Administrator of the Estate of    ) 

WARREN J. TAYLOR, Deceased    ) 

 ) 

Defendants.   ) 

 

ORDER OF COURT 



 

AND NOW, this                day of June, 2003, the Motion for Summary Judgment filed on  

behalf of the Defendant, Lifepath, Inc., is hereby GRANTED.  The above captioned action is 

DISMISSED WITH PREJUDICE as to Defendant, Lifepath, Inc.. 

STATEMENT OF REASONS 

Presently before the Court is the Motion for Summary Judgment filed on behalf of the 

Defendant, Lifepath.  Specifically, Lifepath contends that Plaintiffs’ claim for vicarious liability 

is without merit; Plaintiffs’ claim for negligent supervision is without merit; and that punitive 

damages are not warranted in this matter. 

This case revolves around the suicide of a Lifepath worker, which unfortunately also 

caused the death of the mentally-challenged Plaintiffs’ decedent, Kevin Loveless.  Warren J. 

Taylor, a former Lifepath employee, along with several other employees were responsible for the 

care and supervision of Kevin Loveless.  At the time of Loveless’ death, Lifepath provided 

twenty-four hour care and supervision of Kevin Loveless at a Lifepath residence located at 408 

Smith Road in Bath, Pennsylvania. 

On March 1, 1998, it is alleged that Taylor drove to 408 Smith Road, parked his vehicle 

in the garage of the Lifepath facility and proceeded to commit suicide via prolonged inhalation 

of carbon monoxide from his vehicle’s exhaust system.  Mr. Taylor had left his car running in 

the enclosed garage.  Unfortunately, Kevin Loveless, who was in the attached residence, died 

when the carbon monoxide fumes seeped into the residence. 

This action was commenced by the filing of a Complaint by Harry Loveless and Mildred 

Loveless, Individually and as Administrators of the Estate of Kevin G. Loveless, deceased 

against Defendants, Lifepath Inc. and Warren Stewart Taylor, Administrator of the Estate of 

Warren J. Taylor, deceased.  The Complaint was filed on February 24, 2000.  Discovery has 



been completed in this action.  The Defendant Lifepath filed the instant Motion for Summary 

Judgment on November 18, 2002.  This matter was submitted before the undersigned after 

hearing argument on May 27, 2003.  This Order addresses Defendant Lifepath’s Motion for 

Summary Judgment. 

I.  Legal Standard 

Pennsylvania Rule of Civil Procedure 1035.2 states: 

After the relevant pleadings are closed, but within such time as not to 

unreasonably delay trial, any party may move for summary judgment in 

whole or in part as a matter of law. 

(1) whenever there is no genuine issue of any material fact as to a 

necessary element of the cause of action or defense which could be 

established by additional discovery or expert report, or 

(2) if, after the completion of discovery relevant to the motion, including 

the production of expert reports, an adverse party who will bear the burden 

of proof at trial has failed to produce evidence of facts essential to the 

cause of action or defense which in a jury trial would require the issues to 

be submitted to the jury. 

 

Id. at Pa.R.Civ.P. Rule 1035.2.  Further, under Pa.R.Civ.P. Rule 1035.3(a), the nonmoving party 

may not rest upon mere allegations or denials of the pleadings but must file a response within 

thirty (30) days after service of the motion.  In other words, the nonmoving party has a clear and 

affirmative duty to respond to a motion for summary judgment.  Barber Philadelphia Center City 

Office Ltd. v LPCI Limited Partnership, 764 A.2d 1100, 1104 (Pa. Super. 2000).  Also, 

Pa.R.Civ.P. Rule1035.3(d) specifically provides that “[s]ummary judgment may be entered 

against a party who does not respond.”  Id.  

Summary Judgment should only be granted in the clearest cases which are clear and free 

of doubt.  PJS v. Pennsylvania State Ethics Commission, 723 A.2d 174, 176 (Pa. 1999); Marks v. 

Tasman, 589 A.2d 205 (Pa. 1991).  Summary Judgment is only appropriate in the clearest of 

cases because an order favorable to the moving party will prematurely end an action.  Scopel v. 



Donegal Mutual Insurance Company, 698 A.2d 602 (Pa. Super. 1997). 

The moving party has the burden of proving the nonexistence of any genuine material 

fact.  O’Rourke v. Pennsylvania Department of Corrections, 730 A.2d 1039 (Pa. Cmwlth. 1999); 

citing Kee v. Turnpike Commission, 722 A.2d 1123 (Pa. Cmwlth.1998).  The record must be 

viewed in the light most favorable to the nonmoving party, and all doubts as to the existence of a 

genuine issue of material fact must be resolved against the moving party.  Ertel v. Patriot-News 

Co, 674 A.2d 1038, 1041 (Pa. 1996). 

Under the Nanty-Glo Rule, summary judgment may not be granted where the moving 

party relies exclusively on oral testimony, either through testimonial affidavits or deposition 

testimony to establish the absence of a genuine issue of material fact.  O’Rourke v. Pennsylvania 

Department of Corrections, 730 A.2d 1039 (Pa. Cmwlth. 1999); citing Kaplan v. Southeastern 

Pennsylvania Transportation Authority, 688 A.2d 736 (Pa. Cmwlth. 1997); see also White v. 

Owens Corning Fiberglass, Corp., 668 A.2d 136 (Pa. Super. 1986); Garcia v. Savage, 586 A.2d 

1375, 1378 (Pa. Super. 1991); Nanty-Glo Borough v. American Surety Co., 163 A. 523 (Pa. 

1932); Penn Center House, Inc. v. Hoffman, 553 A.2d 900 (Pa. 1989). 

A trial court’s entry of summary judgment will only be reversed in instances where there 

was an abuse of discretion or an error of law by the trial court.  Moses v. T.N.T. Red Star 

Express, 725 A.2d 792, 795 (Pa. Super. 1999); Seblin v. Yamaha Motor Corp., 705 A.2d 904, 

906 (Pa. Super. 1998). 

II.  Discussion 

The law in the Commonwealth of Pennsylvania, as it relates to vicarious liability on  

behalf of an employer for the acts or omissions of an employee was stated in Costa v. 

Roxborough Memorial Hospital, 708 A.2d 490 (Pa. Super. 1998), allocatur den’d 727 A.2d 1120 



(Pa. 1998).  In Costa, the Superior Court stated as follows: 

It is well settled that an employer is held vicariously liable for the 

negligent acts of his employee which causes injury to a third party, 

provided that such acts were committed during the course of and within 

the scope of employment.  In certain circumstances, liability of the 

employer may also extend to intentional or criminal acts committed by the 

employee. 

 

Id. at 708 A.2d 490, 493 (Pa. Super. 1998).  The Costa Court, citing Section 228 of the 

Restatement (Second) of Agency, went on to clarify conduct which can be classified as being 

“within the scope of employment” for the purposes of vicarious liability, stating: 

(1) it is of a kind and nature that the employee is employed to perform; (2) 

it occurs substantially within the authorized time and space limits; (3) it is 

actuated, at least in part, by a purpose to serve the employer; and (4) if 

force is intentionally used by the employee against another, the use of 

force is not unexpected by the employer. 

 

Id. 708 A.2d 490, 493 (Pa. Super. 1998); Restatement (Second) of Agency § 228.   

The determination of whether a person was acting within the scope of his employment is 

typically a question for the jury.  Where, however, the employee commits an act encompassing 

the use of force which is excessive and so dangerous as to be totally without responsibility or 

reason, the employer is not responsible as a matter of law.  Costa at 493; citing Fitzgerald v. 

McCutcheon, 410 A.2d 1270, 1272 (Pa. Super. 1979).  The Costa Court further stated that an 

assault committed upon another for personal reasons or in an outrageous manner is not actuated 

by an intent to perform the business of the employer and, as such, is not within the scope of 

employment.  Id. at 493.   

The act of suicide itself is “an act so extraordinary as not to be reasonably foreseeable,” 

as an act committed within the scope of employment.  McPeak v. William T. Cannon Esquire, 

P.C., 553 A.2d 439, 442 (Pa. Super. 1989). 

In the instant matter, the suicide of Mr. Taylor must be considered outside the scope of 



his employment.  His suicide is not the sort of act that can be considered of the kind and nature 

for which he was employed through Lifepath.  Further, the suicide was not meant to serve the 

employer, nor was it an intentional act directed at Mr. Loveless.  Thus, the act of suicide cannot 

be considered as an expected or foreseeable act chargeable to Lifepath.  See McPeak, supra. 

As such, Mr. Taylor’s suicide and the resulting death of Mr. Loveless cannot be 

considered as action or omission occurring within the scope of Mr. Taylor’s employment.  

Lifepath is entitled to a judgment as a matter of law.  For the forgoing reasons, the Motion for 

Summary Judgment filed on behalf of Lifepath, as it relates to Plaintiffs’ claim for vicarious 

liability, is hereby GRANTED.  The Plaintiffs’ claim against Lifepath based upon vicarious 

liability is hereby DISMISSED WITH PREJUDICE. 

Plaintiffs’ second claim is that Lifepath is directly liable to Plaintiffs for its alleged 

conduct in the employment of Mr. Taylor as an employee and caregiver of Kevin Loveless.  

Plaintiffs claim that Lifepath is responsible for Mr. Loveless’ death due to Lifepath’s failure to 

supervise Mr. Taylor, perform a criminal background check or psychiatric testing on Mr. Taylor, 

staff the residence with more than one employee at the time and properly maintain the residence 

in a safe manner.  See Plaintiffs’ Complaint at ¶ 26.   

In R.A. v. First Church of Christ, 748 A.2d 692 (Pa. Super. 2000), the plaintiff relied 

upon the Restatement of Agency and the Restatement of Tort to support contentions, similar to 

this case.  Id. at 748 A.2d 692, 697 (Pa. Super. 2000).  The R.A. v. First Church of Christ Court 

reiterated both Restatements as follows: 

A person conducting an activity through servants or other agents is subject 

to liability for harm resulting from his conduct if he is negligent and 

reckless: 

 

* * * * 

(b) in the employment of improper persons or instrumentalities in work 



involving risk of harm to others: 

(c) in the supervision of the activity; or 

(d) in permitting, or failing to prevent, negligent or other tortious conduct 

by persons, whether or not his servants or agents, upon premises or with 

instrumentalities under his control. 

 

Id. at 748 A.2d 692, 697 (Pa. Super. 2000); Restatement (Second) of Agency, § 213 (1958). 

 

A master is under a duty to exercise reasonable care so to control his 

servant while acting outside the scope of his employment as to prevent 

him from intentionally harming others or from so conducting himself as to 

create an unreasonable risk of bodily harm to them if 

(a) the servant 

(i) is upon the premises in possession of the master or upon 

which the servant is privileged to enter only as his servant, 

or 

(ii) is using a chattel of the master, and 

(b) the master 

(i) knows or has reason to know that he has the ability to 

control his servant, and 

(ii) knows, or should know of the necessity and opportunity 

for exercising such control. 

 

Id. at 748 A.2d 692, 697 (Pa. Super. 2000); Restatement (Second) of Torts, § 317 (1965). 

Thus, an employer may be liable in negligence if it knew or should have known that an 

employee was dangerous, careless or incompetent and such employment might create a situation 

where the employee’s conduct would harm a third person.  Brezenski v. World Truck Transfer 

Inc., 755 A.2d 36, 39-40 (Pa. Super. 2000), citing Dempsey v. Walso Bureau, Inc., 246 A.2d 418 

(Pa. 1968). 

Plaintiffs contend that Lifepath was remiss in not properly investigating Mr. Taylor’s 

application, including failing to obtain the criminal record of Mr. Taylor and failing to ascertain 

Mr. Taylor’s psychiatric status, by obtaining past records or performing an evaluation 

We found no law in Pennsylvania which places an affirmative duty on the employer to 

obtain a criminal record or a psychiatric evaluation to be hired as a caregiver for mentally 

disabled adults.  Therefore, we could find no duty imposed upon employers such as Lifepath to 



investigate one’s criminal history or psychiatric status. 

Plaintiffs also asserted that Lifepath had an obligation to supervise Mr. Taylor. 

It is common knowledge that an act cannot be negligent unless the harm is foreseeable to 

the class to which the complaining party belongs.   Brezenski v. World Truck Transfer Inc., 755 

A.2d 36, 41 (Pa. Super. 2000).  As we have discussed previously in this Order, Mr. Taylor’s 

suicide was not reasonably foreseeable. 

We cannot accept Plaintiffs’ argument that Lifepath was negligent because it failed to 

supervise Mr. Taylor.  Implicit in the argument is that Lifepath was negligent for its failure to 

prevent Mr. Taylor from committing suicide.  If the act of suicide is not foreseeable, then there 

can be no duty placed on Lifepath to supervise Mr. Taylor in order to prevent occurrence of an 

unforeseeable act.  According, Defendant Lifepath’s Motion for Summary Judgment is 

GRANTED.  Plaintiffs’ cause of action, as it relates to negligent hiring, is hereby DISMISSED 

WITH PREJUDICE. 

Lastly, we must address the issue of Punitive Damages.  A request for punitive damages 

does not constitute a cause of action in and of itself, rather it is incidental to a cause of action.  

Nix v. Temple University of Com. System of Higher Education, 596 A.2d 1132 (Pa. Super. 

1991).  Punitive damages must rise out liability on a cause of action, because they are an element 

of damages flowing therefrom.  Schecter v. Watkins, 577 A.2d 1132 (Pa. Super. 1990). 

Punitive damages are defined as damages, other than compensatory or nominal, awarded 

against a person to punish him or her for outrageous conduct and to deter such persons and 

others like him or her from similar conduct in the future.  Kirkbride v. Lisbon Contractors, Inc., 

555 A.2d 800 (Pa. 1989).  A court may not award punitive damages merely because a tort has 

been committed.  Delahanty v. First Pennsylvania Bank, N.A., 464 A.2d 1243 (Pa. Super. 1983). 



Punitive damages may be assessed against a principal for the wrongful conduct of his 

agent or servant.  Shiner v. Moriarty, 706 A.2d 1228 (Pa. Super. 1998).  If the wrongdoers 

conduct occurred during the course of his or her employment and was within the scope of his or 

her duties as an employee, and the wrongdoer acted not merely to satisfy personal ill will or 

malice, but with the intent to further the employer’s interest, the employer may be subjected to 

punitive damages.  Hannigan v. S. Klein’s Department Store, 1 Pa. D. & C.3d 339 (C.P. 1976). 

As discussed above, the suicide and the repercussions of the suicide were not foreseeable, 

nor were they actions within the scope of Mr. Taylor’s employment.  Further, as all claims 

within the Plaintiffs’ Complaint have been dismissed, a claim of punitive damages, due to its 

incidental nature, cannot be maintained.  Accordingly, the Motion for Summary Judgment filed 

on behalf of Lifepath, as it relates to claims for punitive damages, is hereby GRANTED.  All 

claims for punitive damages are DISMISSED WITH PREJUDICE. 

III.  Conclusion 

For the reasons set forth above, Defendant Lifepath’s Motion for Summary Judgment is 

hereby GRANTED IN ITS ENTIRETY.   The above captioned matter is hereby DISMISSED 

WITH PREJUDICE as to Defendant Lifepath. 

 

BY THE COURT: 

 

 

 

___________________________________ 

STEPHEN G. BARATTA, J. 
 


